UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

CYNTHI A LUCI BELLG,

Plaintiff,
V. . CIVIL NO. 3:03cv0814 (RNC)
YALE- NEW HAVEN HOSPI TAL, :

Def endant .

RULI NG AND ORDER

Cynthia Lucibello brings this action agai nst her enpl oyer,
Yal e- New Haven Hospital, pursuant to Title VII of the Gvil
Rights Act of 1964, 42 U S.C. 8§ 2000e, et seq. (“Title VII").
The case arises froma verbal altercation that occurred at the
Hospital during working hours between the plaintiff, who is
white, and a co-worker, Brenda Baker-Chapman, who is African-
American. As a result of the incident, plaintiff was given a
final witten warning and three-day suspension whil e Baker-
Chapman received only a witten warning. Plaintiff clains that
she recei ved harsher discipline than Baker-Chapman because she is

white.? The Hospital responds that its investigation of the

!Plaintiff’'s statenent of material facts in dispute states
that the discipline she received “was unduly harsh in conparison
with the discipline received by Brenda Baker-Chaprman, an African-
Anerican, and reflected disparate treatnent on account of race by

the defendant.” The supporting citation is to a paragraph in
plaintiff's affidavit where she states, “Although |I know that |
am consi dered a ‘squeaky wheel’ at the hospital, | believe that

the disparity in treatnment which | have experienced is racially
based, and that nanagenent is afraid to take disciplinary action
agai nst African-Arerican enpl oyees at the hospital.” Pl.’s Aff.
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incident led it to conclude that plaintiff was nore cul pabl e and,
unl i ke Baker - Chapman, she had been disciplined before for simlar
conduct. The Hospital has noved for summary judgnent. The

adm ssi bl e evidence in the record, even assumng it is arguably
sufficient to permt a mniml inference of disparate treatnent
based on race, is plainly insufficient to permt a jury to
logically infer that the Hospital’s stated reasons for its
disciplinary decision are a pretext for discrimnation.
Accordingly, the notion is granted.?

. FACTS

_____The parties’ Local Rule 56 statenents and acconpanyi ng
exhibits, viewed nost favorably to the plaintiff, show the
followwng. Plaintiff has worked at the Hospital since 1989.
Lucibello Aff. § 4. |In February 1998, she becane a secretary in
the facilities departnent, her current position. Id. Y 2.

Begi nning no later than 2001, she had difficulty w th Baker-
Chapman, who al so works in the facilities departnment. At sone
point in time, Baker-Chapman stopped speaking to the plaintiff

and comuni cated with her by |eaving post-it notes on office

2Plaintiff also seeks relief under 42 U.S.C. S 1981 and the
Connecticut Fair Enploynent Practices Act, Conn. Gen. Stat. §

46a- 60, et seq. These clains are governed by the sane anal ysis
as the claimunder Title VII. See Hudson v. IBM Corp., 620 F.2d

351, 354 (2d Gr. 1980) (section 1981 case); Levy v. Commin on
Human Rights & Qpportunities, 236 Conn. 96, 103 (1996) (CFEPA
case). Accordingly, they are unavailing for substantially the
sanme reasons stated in the text with regard to the Title VI
claim
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equi pnent. Baker-Chapnan al so di spl ayed signs on her desk that
plaintiff thought were neant to taunt her, for instance, a sign
sayi ng, “Forgive your enem es, nothing annoys them so nuch.” |d.
1T 7. Plaintiff conplained to WIIliam Mahoney, a white nale, who
is the admnistrative director of the facilities departnment. 1d.
1 9. Mahoney investigated but found nothing offensive in Baker-
Chapman’s conduct. Def.’s Rule 56(a)(1) Statenent (“DSOF")Y 7;
Pl.”s Rule 56(a)(2) Statenent (“PSOF’) § 7.

On May 20, 2002, plaintiff and Baker-Chapman had a | oud
argunent in the facilities departnent. DSCF Y 5-6; PSOF {1 5-6.
Plaintiff was of fended by a note Baker-Chapman had pl aced on a
conputer termnal stating that people who turned off the conputer
shoul d remenber to turn it back on. Plaintiff had turned off the
conputer and forgotten to turn it back on just before the note
was posted. Lucibello Dep. at 49.

Plaintiff conplained to Mahoney about Baker-Chapnan’s note,
calling it another instance of harassnent. Mhoney di sagreed
wi th her characterization and took no action. DSOF § 9; PSOF |
9.

Plaintiff then circulated an e-mail to “The Teanmi (i.e.
Baker - Chapman and ot hers) regardi ng “Harassing Notes.” The e-
mai | st at ed:

| amtired of Brenda Baker’s “scol ding” visual notes.

This is indicative of the maturation and prof essi onal

| evel of Brenda Baker in her |evel of conmmunication and
mut ual respect in the office. A note “rem nding”
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sonmeone to turn the CCSS system back on is quite

infantile. Yes, | turned it off to re-boot the system
but got side-tracked by dispatching and sinfully forgot
to put it back on. However, | do not think a sinple

m st ake warrants an open-vi ew piece of childish
harassnment. Wat nore can | say. Maybe the problem
isn't Brenda Baker, especially when she is allowed] to
do this childish way of comunicati ng.

Mahoney Aff. Ex. 2B; see also DSOF § 11; PSOF § 11

Twenty mnutes later, plaintiff sent another e-nmail to
Baker - Chapman:

| guess | have to comrunicate to teach you a little

mut ual respect, because Yale is not doing that for you.

| consider your nessages in direct |ine of harassnent.
A copy is being forwarded to nmy attorney for his

perusal. You have harassed unwarrantingly w th your
“visual” notes a little too often. Since seeing it was
[not] dealt properly with Yale, as a whole, | am now

considering it ny duty to tell you to stop

communi cating in such a manner for all to see. The
machine is not turned off so often to warrant this
nmessage or others you have given and I will be human

W t hout harassenent [sic]. However, you cannot deal
with issues in [a] respectful manner, even when it was
not done with any intention.

Mahoney Aff. Ex. 2B.

Baker - Chapman responded by e-nmail that the note she put on
the conputer term nal was not neant to be harassing “but sinply
to serve as a rem nder to everyone.” DSOF f 11; PSCF f 11

Plaintiff replied by e-mail:

| am one of about two or three who handle this conputer

and | repeat for shortness sakes, | amtired of being

harassed by communi cation. No further reply is needed

As stated, | amforwarding this to ny lawer. | would

not have to do that if she was stopped originally from

this type of comrunication in the office. Is that in

HR policy? She wants to communicate with ne. That is
ironic, she is so good at putting up her nessages. End
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of subject, say what you want. It is finished for
today and going to ny |awer.

Mahoney Aff. Ex. 2B

Fol l owi ng this exchange of e-mails, Baker-Chapnman |eft her
work area to take a break. On her return, she went to
plaintiff’s desk and said, “Cynthia, if you have sonething to say
to me, say it to ny face, and stop e-mailing ne.” Mahoney Aff.
Ex. C. Plaintiff stood up and tol d Baker-Chapnan to stop
di spl ayi ng harassi ng not es.

This confrontation quickly escalated into a shouting match
that created a “mmj or workpl ace di sturbance.” DSCF {1 5, 13;
PSOF 11 5, 13. Getchen Zukunft, who is white, sheparded
plaintiff and Baker-Chapman to a conference room where the
argunent continued for sone tinme. DSOF T 13-14; PSOF 1Y 13-14.
Plaintiff yelled that Baker-Chapman shoul d stop harassi ng her
with notes; criticized Baker-Chapman for being i ncapable of doing
her job; declared several tinmes that she, the plaintiff, was
goi ng to sue Baker-Chapnman and Yal e; and stated that she had
al ready spent $5,000 on a lawer. DSOF § 14; PSOF 1 14; see al so
Luci bell o Dep. at 51-52. Baker-Chapman responded, “Fine, 1’1
sue your ass too” or “lI’d spend any anmount of noney to get your
ass.” DSOF § 15; PSOF § 15; see also Lucibello Dep. at 51. The
argunent subsided only after a supervisor, Tom Roche, who is al so

white, intervened.

The next day, plaintiff sent an e-mail to her superior,
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Al vin Johnson, stating that she intended to sue him Mhoney,
Roche, Zukunft and others for “ALLON NG harassnent.” The e-nai
stated, “Maybe | amthe wong race.” WMhoney Aff. Ex. 2C

At the tine of the incident, the Hospital had a code of
conduct for enployees and a policy on workplace aggression. In
the event of a suspected violation of the code or policy, the
departnment head or supervisor was expected to conduct an
i nvestigation and determ ne the appropriate disciplinary action.
In accordance with this procedure, Mahoney intervi ewed and
coll ected statenents fromw tnesses to the verbal altercation
between plaintiff and Baker-Chapman. DSOF | 18; PSOF { 18.
After his investigation was conpleted, he and Lina Perotti, the
Hospital’s Manager of Human Resources, who is also white, decided
that both plaintiff and Baker-Chapman had engaged in i nproper
conduct requiring formal disciplinary action. DSOF § 22; PSOCF
22.

The Hospital had five basic steps of progressive
disciplinary action available to it: (1) counseling; (2) verba
warning; (3) witten reprimand; (4) final witten warning; and
(5) discharge. Plaintiff was given a final witten warning and
t hree- day suspension. Baker-Chapman was given a formal witten
war ni ng.

The warning notice given to plaintiff stated, “On 5/20/02

[ you] provoked a disruption in response to a note on a CCSS
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Termnal. This behavior violates policy as attached.” Mhoney
Aff. Ex. 2E. A nmenorandum attached to the notice set forth the
foll ow ng details:

By your behavior on May 20, 2002, with respect to your

di spute with Brenda Baker Chapman, you are issued this

final witten warning with three (3) days’ suspension

as disciplinary action for violation of the Enpl oyee

Code of Conduct as foll ows:

Policy #B: 8 Basi c Code of Enpl oyee Conduct

3. Enployees nust refrain fromengaging in
abusi ve, provocative or profane | anguage or actions .

Your repeated insults directed towards Brenda, both
verbally and in witing, represent abusive and
provocative | anguage. You used ternms such as chil dish,
infantile, immature, unprofessional, and said you woul d
“teach [her] a little mutual respect.”

4. Enpl oyees shoul d observe the principles of
mut ual respect in their working relationships with
their supervisor and co-workers. You said, “The
problemis the lead in the office who cannot establish
mut ual respect for anyone,” [and] “[T]he adm nistration
has not dealt with the issue of harassing notes”; also
you recommended t hat [Baker-Chapman] get $5, 000 and get
a |l awer because you were going to sue her and “Yale.”

In addition, Cynthia, the above-referenced behaviors
represent a serious violation of the Basic Code of
Conduct, rule #6 “Fighting, threatening physical harm
creating a disturbance, or other acts constituting
gross disorderly conduct.”

By initiating this dispute, and then fueling the
incident with nunerous inflammtory e-mails, disruptive
actions (banging itenms about on your desk) and | oud,
aggressi ve verbal exchanges, you created a situation
which resulted in a significant disruption in the
office and |l ost work tinme of many individuals.

Mor eover, your conduct clearly represents a violation
of G 2 policy on Wrkpl ace Aggression in that your
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remar ks appear to have been intended to intimdate and
t hreaten your co-worker. Specifically, “An act of
aggression or violence is defined as any action or
comment, [which] interpreted under the circunstances
constitutes a threat and/or causes fear, intimdation
or harm This includes any verbal coment or physical
action or threat of action, directed against [Hospital]
enpl oyees. ”

G ven the Hospital’s “zero tol erance” of workpl ace
aggression, violation of this policy could result in
the term nation of your enpl oynent.

Cynthia, | cannot stress the inportance of an inmedi ate
change in your behavior. | urge you to consult with
t he Enpl oyee Assi stance Program for counseling and/ or
referral. Failure to denonstrate significant imredi ate

i mprovenent in your interpersonal conmunications wll
result in the termnation of your enploynent.

Id.; see also DSOF § 24: PSOF 1 24.

The witten warning given to Baker-Chapman stated that she
had commtted an offense or policy violation in that she had
shown “Lack of Miutual Respect [for a co-worker]; contribut[ed] to
a disruption in the workplace; [and directed] inappropriate
| anguage . . . at a co-worker.” Ex. 5 to Pl.’s Opp; see al so DSOF
f 23; PSOF 1 23.

Before the incident in question, plaintiff’s supervisors had
spoken with her on at |east four occasions regardi ng her negative
interaction with various co-workers. See DSCF 1Y 27, 28, 32, 34;
PSOF 19 27, 28, 32, 34. In her 2001 annual performance
apprai sal, she had been adnoni shed by Mahoney that “her tenper
and enotional outbursts were negatively affecting her job

performance and the performance of the departnent, and that he
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could not continue to allow such behavior.” DSOF § 34; PSOF 1
34. Baker-Chaprman had no prior disciplinary history. DSOF 11
23, 35; PSOF 11 23, 35.

1. DI SCUSSI ON

A. Standard for Summary Judgnent

Under Rule 56(c) of the Federal Rules of Ci vil Procedure,
summary judgnent may be granted “if the pleadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
[any] affidavits [presented by the parties] show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law. " Because the
pur pose of summary judgnment is to isolate and di spose of clains
that | ack evidentiary support, the nonnoving party may not rest
on the allegations of its pleadings, but nust point to evidence
showi ng that the case involves a genuine issue of material fact
requiring a trial. A fact is “material” for purposes of Rule 56
if it “mght affect the outconme of the suit under the governing

law.” Anderson v. Liberty Lobby, Inc, 477 U S. 242, 248 (1986).

An issue as to a material fact is “genuine” if the evidence,
vi ewed nost favorably to the nonnoving party, would permt a
reasonable jury to return a verdict for that party. |1d.

B. Title VII

Title VII makes it unlawful for an enployer to discrimnate

agai nst any individual with respect to terns, conditions, or
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privileges of enploynent because of the individual’s race. 42
US C 8§ 2000e-2(a)(1). The statute protects whites as well as

nonwhi t es. McDonald v. Santa Fe Trail Transp. Co., 427 U. S. 273,

280 (1976). A plaintiff can establish a prima facie case of

di scrim nation by show ng that he or she (1) belongs to a
protected group; (2) was performng satisfactorily; (3) suffered
an adverse enploynent action; and (4) the action occurred in

ci rcunst ances supporting an inference that it was caused by
discrimnation. Evidence conprising a prima facie case raises a
presunption that the defendant’s action was notivated by
discrimnation. To rebut this presunption, the defendant nust
articulate a non-discrimnatory reason for its action. The
burden then shifts back to the plaintiff to show that the
proffered reason is not the true or only reason for the
defendant’s action and that the action was notivated at |east in

part by discrimnation. MDonnell Douglas Corp. v. Geen, 411

U S 792, 802-05 (1973); see also Texas Dep’'t of Conmunity

Affairs v. Burdine, 450 U. S. 248, 252-53 (1981).

Sufficient evidence to permt a jury to find that the
defendant’s stated reason for its action is untrue, conbined with
evi dence conprising a prinma facie case, nay permt an inference
that the defendant is “dissenbling to cover up a discrimnatory

purpose.” Reeves v. Sanderson Plunbing Prods., Inc., 530 U S.

133, 147 (2000). see also Wndhamyv. Tine Warner, Inc., 275 F.3d
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179, 188 (2d Cir. 2001); Zimerman v. Assocs. First Capital

Corp., 251 F.3d 376, 381 (2d Gr. 2001). However, “conclusory
all egations of discrimnation are insufficient to satisfy the

requi renents of Rule 56(e).” Meiri v. Dacon, 759 F.2d 989, 998

(2d Cir. 1985).

1. Prima Faci e Case

The Hospital contends that it is entitled to sunmary
j udgnent because, even assuming plaintiff is able to satisfy the
first three elenents of a prinma facie case, she has not satisfied
the fourth one, that is, she has not shown that the adverse
enpl oynent action at issue occurred in circunstances giving rise

to an inference of discrimnation.® Plaintiff contends that the

®1n reverse discrimnation cases, nost courts of appeals
require the plaintiff to show, as the first elenent of a prinma
faci e case, background circunstances raising an inference that
t he defendant discrimnates against whites. Burbank v. Ofice of
Atty. Gen., 240 F. Supp. 2d 167, 170 n.8 (D. Conn.
2003) (col l ecting cases), aff’d, 75 Fed. Appx. 857 (2d Cr. 2003).
The Second Circuit has not addressed this matter directly.
However, in a Title VII case brought by a white femal e
conpl ai ning of race and gender discrimnation with regard to
severance pay, it held that the plaintiff had presented a prim
faci e case al though no such background circunstances had been
shown. MGuinness v. Lincoln Hall, 263 F.3d 49, 53 (2d G r
2001). The plaintiff made out a prina facie case, the Court
stated, “by showing that she is within a protected group; that
she is qualified for the position; that she was subject to an
adverse enpl oynent action involving severance pay; and that a
simlarly situated enpl oyee not in the relevant protected group
received better treatnent.” 1d. ; see also Stern v. Trs. of
Colunmbia Univ., 131 F.3d 305, 312-13 (2d G r. 1997)(non-Hi spanic
white mal e conpl ai ning of discrimnation based on national origin
satisfied standard el enments of prinma facie case wi thout show ng
background circunstances). In view of McQuinness, | do not
believe the Second Circuit would require plaintiff to show, as
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ci rcunst ances support an inference of discrimnation because she
was simlarly situated to Baker-Chapman. Show ng that a
simlarly situated enpl oyee outside the protected group was
treated nore favorably is an effective way of establishing the

fourth element of a prina facie case. Abdu-Brisson v. Delta Ar

Lines, Inc., 239 F.3d 456, 468 (2d Cr. 2001). It is undisputed

t hat Baker - Chapman was treated nore favorably in that she
received a |l ess serious formof discipline. Accordingly, the

i ssue raised by the parties’ dispute with regard to plaintiff’s
ability to establish a prima facie case is whether the record,
vi ewed nost favorably to the plaintiff, would permt a jury to
find that she and Baker-Chapman were simlarly situated. The
Second Circuit has said that this issue ordinarily presents a

guestion of fact for the jury. Gahamv. Long Island Rail Road,

230 F.3d 34, 39-40 (2d G r. 2000). Nevertheless, if the evidence
woul d not support a finding that plaintiff and Baker-Chapman were
simlarly situated, sunmmary judgnent nmay be granted. Cruz v.

Coach Stores, Inc., 202 F.3d 560, 568 (2d Cr. 2000).*

part of a prima facie case, background circunstances suggesting

t hat defendant discrim nates against whites. See Pesok v. Hebrew
Uni on Col | ege-Jewish Inst. of Religion, 235 F. Supp. 2d 281, 286
(S.D.N. Y. 2002), aff’'d, 86 Fed. Appx. 479 (2d G r. 2004); Tappe
v. Alliance Capital Mgnt. L.P.,, 177 F. Supp. 2d 176, 181-83
(S.D.N Y. 2001).

“Plaintiff’'s prima facie case stands or falls on her claim
t hat Baker - Chapman was simlarly situated because she offers no
ot her evidence to support an inference of disparate treatnent
based on race. In particular, she points to no evidence of the
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When a plaintiff tries to establish a prima facie case by
pointing to nore favorable treatnent of other enployees, “those
enpl oyees nust have a situation sufficiently simlar to
plaintiff’s to support at least a mnimal inference that the
difference [in] treatnent may be due to discrimnation.”

McGQui nness v. Lincoln Hall, 263 F.3d 49, 54 (2d Cr. 2001). 1In

cases involving disparate treatnment with regard to discipline,
the plaintiff nust show that the conduct of the other enployee

was of conparabl e seriousness. Padilla v. Harris, 285 F. Supp.

2d 263, 270 (D. Conn. 2003)(plaintiff’s conparator not simlarly
situated for purpose of establishing prima facie case because

conduct |ess serious); see also Slattery v. Swi ss Rei nsurance Am

Corp., 248 F.3d 87, 94 (2d Cr. 2001)(none of plaintiff’s
conparators also had been late with their reports or failed to
provi de | eadership). |If, as in this case, the enployer uses a
process of progressive discipline, the plaintiff nay also have to
show that the other enployee was at a conparable stage in the

process. See Edwards v. Pa. Tpk. Commin, No. 02-4279, 2003 W

22508498, at *3 (3d Cr. Nov. 5, 2003)(plaintiff’s conparator
charged with simlar infractions but not simlarly situated
because at different stage of disciplinary schene); Leong v.

Potter, 347 F.3d 1117, 1124 (9'" Cir. 2003)(plaintiff’s

type other Circuits require to establish a prim facie case of
reverse discrimnation
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conparators not simlarly situated because not subject to | ast

chance agreenent); cf. Padilla, 285 F. Supp. 2d at 270

(plaintiff’s conmparator not simlarly situated because no simlar
di sciplinary record of client neglect).
The Hospital contends that Baker-Chapman’s situation was not
sufficiently simlar to plaintiff’s to support an inference of
di scrim nation because the behavior for which she was disciplined
was objectively |less serious and she had no prior disciplinary
record. Plaintiff responds that Baker-Chapman’s conduct was of
conpar abl e seriousness because she started the argunent by
rai sing her voice and speaking in a derogatory tone, subsequently
yelled in the conference room and used profanity. Lucibello
Aff. 9 12, 19. 1In addition, she asserts that Baker-Chapnman had
no prior disciplinary record only because Mahoney chose to
over| ook her aggressive behavior toward the plaintiff. 1d. 1 20.
Crediting plaintiff’'s affidavit insofar as it all eges
specific facts, viewng the statenents of the third party
W tnesses in a manner nost favorable to her, and ignoring al
evidence that a jury would not have to believe, a jury could find
with regard to the incident in question that Baker-Chapman
confronted the plaintiff after taking a break, that the two then
participated nore or less equally in a shouting match, that each
threatened to sue the other, and that Baker-Chapman was the only

one to use profanity. These findings could support an inference
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t hat Baker-Chapman’ s conduct was roughly conparabl e.
Significantly, however, plaintiff points to no adm ssible
evidence to support a jury finding that Baker-Chapman had a
conparabl e history of disruptive behavior for which she should
have been disciplined. She asserts that Baker-Chapman was guilty
of using signs to harass her. Such conduct, objectively viewed,
is clearly different from and |ess disruptive than, the
out bursts and negative interactions underlying the witten
war ni ngs plaintiff previously received. 1In fact, plaintiff has
no basis for her assertion that Baker-Chapman used the signs to
harass her except her statenent concerning her subjective
perception of Baker-Chaprman's intent.® In the absence of
evidence permtting a finding that Baker-Chapman had a conparabl e
hi story of disruptive conduct, the undisputed fact that at the
pertinent tinme plaintiff and Baker-Chapman were at significantly
different stages in the Hospital’ s process of progressive

di scipline precludes a finding that they were simlarly

®> She al so avers that long after the incident in question,
Baker - Chapman threw a plexiglass file on her desk (plaintiff was
not at her desk at the tine), that it was reported to Mahoney by
Zuknuft, and that he declined to discipline Baker-Chapman.
Lucibello Aff. § 25. Because this alleged instance of Mahoney’s
failure to discipline Baker-Chapman occurred | ong after he
disciplined plaintiff for the incident in question, its probative
value with regard to his state of m nd when he disciplined
plaintiff is weak. In any event, plaintiff’s statenent that
Zuknuft reported the file-throwi ng incident to Mahoney is
i nadm ssi bl e hearsay and thus insufficient to create a genui ne
issue of fact. Patterson v. County of Oneida, 375 F.3d 206, 219
(2d Gr. 2004).
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situated.® The evidence is therefore insufficient to enable
plaintiff to discharge her burden of establishing a prima facie
case.

2. Pretext

Though plaintiff’s inability to prove the fourth el enent of
a prima facie case is fatal to her claim the Hospital has
articul ated nondi scrimnatory reasons for its action, and
plaintiff has had anple opportunity to investigate and chal |l enge
their validity. Accordingly, |I assume wthout deciding that the
evi dence permts the mninmal inference of discrimnation required
to establish a prima facie case and proceed to consi der whet her
plaintiff can prove that the defendant’s stated reasons for its

action are a pretext for discrimnation. See Bluight v. Consol.

Edi son Co., No. 00 CV 3309 (GEL), 2002 W. 188349, at *4
(S.D.N.Y. Feb 6, 2002).

The Hospital asserts that plaintiff was disciplined nore
severely than Baker-Chaprman because Mahoney’s investigation |ed

himto view her as nore cul pabl e and, unlike Baker-Chapman, she

® In her affidavit, plaintiff asserts that other African-
Ameri can enpl oyees shoul d have been disciplined at one tine or
anot her but were not. Such assertions are of no consequence.
Ceneralizations about the allegedly tol erated m sbehavior of
others are insufficient to allowa jury to nake a finding of
i nproper notivation. Powell v. Consol. Edison Co., No. 97 CV.
2439( CGEL), 2001 W 262583, at *12 (S.D.N. Y. Mar. 13, 2001); see
al so Abbondanzo v. Health Mgmt. Sys., Inc., No. 00 ClV. 4353
(LM, 2001 W 1297808, at *6 (S.D.N. Y. Cct. 25, 2001), aff’d, 36
Fed. Appx. 3 (2d Cr. 2002).
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had been adnoni shed repeatedly for negative conduct toward co-
workers. A jury could readily find that these are in fact the
true reasons for the difference in discipline. Mhoney s warning
notice to the plaintiff and acconpanyi ng nmenorandum explain in
detail that her behavior violated the Hospital’'s code of conduct
and policy agai nst workpl ace aggression. The charges are
substantiated by plaintiff’s own e-mails, adm ssions in her
af fidavit concerning her own conduct, and seem ngly credible
statenents of third party witnesses. 1In addition, Mahoney’s
affidavit states that he gave plaintiff a final witten warning
and three-day suspension “[b]ecause [she] had prior instances of
di sruptive behavior and breaches of the Enpl oyee Code of
Conduct.” Mahoney Aff. § 21. Plaintiff admts that she had been
given “earlier witten warnings,” Lucibello Aff. 19, and a
jury would be required to find that she received a strongly
wor ded warni ng from Mahoney not | ong before the incident in
guestion as part of her 2001 annual performance apprai sal .
Because the Hospital’s stated reasons for the chall enged
action are strongly supported by the evidence, the burden on
plaintiff to prove that they are a pretext for discrimnation is
substantial. To enable a juror to discredit these reasons,
plaintiff nmust show that they are “so ridden with error that [the
Hospital] could not honestly have relied upon [them .” Liebernman

v. Gant, 630 F.2d 60, 65 (2d G r. 1980); see also Fuentes v.
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Perskie, 32 F.3d 759, 765 (3 Cir. 1994)(to prove pretext
plaintiff rmust denonstrate weaknesses, inplausibilities,

i nconsi stencies, or contradictions in enployer’s proffered
| egitimate reasons). She makes no such show ng.

To establish pretext, plaintiff relies chiefly on the
statenents in her affidavit that Baker-Chapman started the
argunent by raising her voice and using a derogatory tone.
Plaintiff’s sworn statenment raises a factual issue as to how the
argunment began. But the issue at this stage of the analysis is
not whet her Baker-Chapman started the argunent. The issue is
whet her evidence in the record would permt a jury to disbelieve
the Hospital’s explanation for its action.

Plaintiff offers no evidence to cast doubt on Mahoney’s
statenent that his investigation caused himto view plaintiff as
nore cul pable with regard to the incident as a whole. The
statenents in her affidavit concerning how the incident occurred
do not controvert the statenents in his affidavit concerning her
violations of Hospital rules. Nor does she deny that she had a
prior history of disruptive behavior in the workplace resulting
inmultiple witten warnings. On this record, a reasonable juror

woul d be bound to accept the Hospital’'s explanation as true.
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Summary judgnent is therefore appropriate. See Meiri, 759 F.3d

at 998.

F11. CONCLUSI ON

Accordingly, the notion for sunmmary judgnent is hereby
granted. The Clerk may close the file.

So ordered.

Dated at Hartford, Connecticut this 10th day of March 2005.

Robert N. Chatigny
United States District Judge

-19-



